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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR, TEZPUR 

 
G. R. Case No. 420 of 2010 

Under section 7(1) (a) of Essential Commodities Act, 1955 

r/w Sec 406 of I.P.C  

(Arising out of Tezpur PS Case No. 217 of 2010) 

 

    State of Assam 
     –Vs–  

Sri Ghanu Sahu 

S/O: Late Ghuran Sahu 

Vill: Baithabhanga 

P/S: Tezpur 

Dist: Sonitpur 

    ...Accused Person 
 

Present:  

Smt. Neha Saikia, 

Judicial Magistrate First Class, Sonitpur, Tezpur 

 

Evidence recorded on: 09.03.2015, 27.04.2015, 20.07.2015, 02.01.2016 

   & 21.02.2017 

 
Argument heard on: 05.12.2017 & 19.12.2017 

Judgment delivered on: 03.01.2018  

 
For the State: Sri N. K. Mishra, Addl. Public Prosecutor 

For the accused: Sri Biraj Nath & Anr, Ld. Advocates  

 

 

JUDGMENT 

1. BRIEF FACTS OF THE CASE: The case of the prosecution in brief is that 

the Deputy Director, Food, Civil Supplies and Consumer Affairs, Tezpur lodged a 

written complaint to the O/C Tezpur PS regarding misappropriation of P.D.S 
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commodities by one Sri Ghanu Sahu who is a fair price shop dealer of 

Boithabhanga under Ghoramari S.S. Ltd. It has been further stated that he lodged 

this complaint based on an enquiry report of Sri B.C. Neog, Addl. Deputy 

Commissioner Sonitpur, Tezpur in respect of alleged contravention of APDA order 

1982 punishable under E.C. Act, 1955 and also misappropriation of 51.58 Qtls. 

BPL rice and 11.80 Otls. Of AAY rice by Sri Ghanu Sahu, dealer of a fair price 

shop. Hence, the case.     

 
2. On receipt of the ejahar, O/C Tezpur PS received the same and registered 

a case vide Tezpur PS Case No. 217/10 u/s 406 of IPC R/w Sec. 7 (1) (a) E. C. Act 

vide GDE No. 426 dated 09.03.2010 and entrusted SI Kulendra Bharali will take up 

and to complete the investigation of this case.    

 
3. The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused person, namely, Sri Ghanu 

Sahu u/s 406 of IPC R/w Sec. 7 (1) (a) E. C. Act. When the case came for trial, 

cognizance was taken against the said offences and summons was issued against 

the accused person.  

 
4. On appearance of the aforesaid accused persons, copy of the relevant 

documents were furnished to them and after hearing both the parties the formal 

charge was framed under section 7(1) (a) of Essential Commodities Act, 1955 R/w 

Sec 406 of I.P.C and it was read over explained to the accused person to which he 

pleaded not guilty and claimed to be tried. Thereafter, summons was issued to the 

PWs.   

 

5. POINTS FOR DETERMINATION: Upon the case set up by the 

prosecution, I have framed the following points for determination in this case in 

order to arrive at a definite finding as regards the matter in dispute: 

 

i. Whether the accused person, Ghanu Sahu being 

entrusted with the distribution of APL and BPL rice who 
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is a Fair Price Shop Distributer converted it to his own 

use and thereby committed an offence punishable under 

sections 406 of IPC?  

 

ii. Whether the accused person, Ghanu Sahu by diverting 

APL and BPL rice from the PDS/TPDS network failed to 

produce the books, accounts and records relating to his 

business and to furnish such information relating thereto 

as per clause (i) and (h) of sec 3(2) of the Essential 

Commodities Act, 1955 and thereby committed an 

offence punishable under section 7 (1)(a) of the said 

act? 

 

6. The prosecution side in order to prove its case against the accused person 

adduced evidence of as many as six witnesses in support of the prosecution case. 

On closer of PWs’ evidence statement of the accused person was recorded u/s 313 

Cr.PC. The plea of defence is of total denial and adduced evidence of two DWs- 

DW 1 Sri Ghanu Sahu and DW 2 Sri Hiralal Sahu in support of this case. 

 

ARGUMENTS 

 
7. I have heard both the parties. I have heard the learned counsel for the 

accused person who submitted that there is no material against the accused 

person; as such the accused person needs to be acquitted. On the other hand, Ld. 

Asst. Public Prosecutor submitted that there is sufficient materials found against 

the accused person as such, accused person is required to be convicted.  

 

EVIDENCE OF PROSECUTION WITNESSES 
 

8. PW 1, Sri Ratneshwar Basumatary had deposed in his evidence-in-

chief that about 3 years back the then ADC Sri B. C. Neog accompanied by Sayed 
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Zakaria Ali Food & Civil Supplies Inspector went to Ghoramari to inspect a fair 

price shop occupied by one Sri Ghanu Sahu. He stated that he received an 

anomaly from ADC Sri B.C. Neog regarding that shop and based on that report he 

lodged this case. He admitted that a copy of the enquiry report, a seizure list and 

the confessional statement of the accused Sri Ghanu Sahu had been submitted 

along with the ejahar. The prosecution side exhibited the ejahar as Ext 1, wherein 

he put his signature as Ext 1 (1).  

 

9. In his cross examination, he stated that at the time of incident he was the 

Deputy Director of Food & Civil Supplies, Tezpur. He stated that he does not know 

if D.C. had directed the A.D.C to make any kind of enquiry through written 

document against that fair price shop. He stated that he had not seen the original 

enquiry report submitted by the ADC in the court. He admitted that he does not 

know if the ADC had made any enquiry personally regarding the matter. He also 

stated that he had not seen the original copies of the documents submitted along 

with the ejahar in the court. He further stated that he does not know if the ADC 

had recorded any of the statement of the listed witnesses. Moreover, he stated 

that he had lodged a complaint in the court of Chief Judicial Magistrate, Sonitpur 

regarding the same matter and he does not know what is the present status of 

that case.  

 

10. PW 2, Sayed Zakaria Ali had stated that prior to his posting at Barpeta, 

he was serving in Tezpur. He stated that he knows the informant Ratneshwar 

Basumatary, he was the Deputy Director of FCS & CA, Tezpur and he also knows 

the accused of this case. He stated that on 11.01.2010 he was serving as the 

Inspector F& CS &CA, Tezpur. On that day, he accompanied by Sri Biman Neog, 

Addl. Deputy Commissioner, In-charge Food & Civil Supplies, Branch visited the 

fair price shop of Sri Ghanu Sahu at Boithabhonga village. He stated that at the 

time of their visit Sri Ghanu Sahu was available in his shop. Then he was asked to 

furnish the documents relating to lifting and distribution of PDS/TPDS articles. He 

further stated that the accused produced one sale register of APL and BPL and 
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one lifting book and rest kerosene oil, aata and APL rice, he could not furnish 

before them. The same was seized by the ADC Sri B. C. Neog. He further stated 

that at the time of their visit, there was no stock and price display board in his 

shop premises. After verification of the AAY rice and BPL rice and verified with 

lifting book, they found 11.80 quintals of AAY rice. He stated that the sale thereof 

was not maintained as per the lifting book. In case of BPL there was no sale 

record regarding 51.58 quintals of BPL rice. Moreover, he stated that the sale 

register was maintained up to 10.09.2009. As the sale record could not be 

furnished by the accused, the aforesaid articles were disposed of by the accused 

for his personal gain. This is a violation of Sec. 7 of E.C. Act for which the 

complainant lodged a complaint. He also stated that in connection with this case 

the police seized the original seizure list from the complainant being produced by 

him. The prosecution side exhibited the seizure list as Ext 2 wherein he put his 

signature as Ext 2 (1), Ext 3 is the seizure list made by the ADC, Biren Neog and 

Ext 3 (1) is the signature of ADC Biren Neog, which he identified and Ext 3 (2) is 

his signature. He stated that through Ext 2 the police seized Ext 3. 

 

11. In his cross examination, he stated that the enquiry was conducted by the 

ADC not by him. The ADC only took along with him. He stated that he did not if 

the consumers had filed any complaint. He further stated that the quantity of 

items supplied to the accused month wise by the civil supplies as recorded in the 

register was seized by accused. But those registers have not been brought by him 

in the court. He also stated that the allotment list of the commodities was not 

seized from the office of Civil Supplies. Moreover, he stated that he does not know 

whether the accused lifted the commodities as per the sanction list of allotment. 

He stated that he was examined by the police in connection with this case. He 

admitted that he had stated before the police that on enquiry the ADC saw that 

the accused had misappropriate AAY rice 11.80 and BPL rice 51.58 bag without 

distribution. He stated that he does not remember if he had stated before the 

police that when the accused was asked to furnish the documents relating to 

lifting and distribution of PDS/TPDS articles, he produced one sale register of APL 
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and BPL and one lifting book and the rest of kerosene oil, aata and APL rice, he 

could not furnish before them. He denied the suggestion that he did not state 

before the police that in case of BPL rice the sale register was maintained upto 

10.09.2009.  

 

12. PW 3, Sri Mantu Orang had stated in his evidence-in-chief that the 

accused person has a fair price shop and he used to sale rice under various 

scheme. He stated that in the year 2010 he got the information that one supply 

inspector accompanied by another person sealed the shop of the accused person 

till date.  

 

13. In his cross examination, he stated that none of the villager’s complaint 

about the fair price shop and the accused person had not getting sufficient 

amount of rice from that shop. He stated that he was an AAY Card holder 

customer and he used to get rice from that shop regularly. He admitted that he 

was not present when the supply inspector visited the shop and also did not know 

why they sealed the shop.   

 

14. PW 4, Sri Baloi Sarkar had stated in his evidence-in-chief that he knows 

the complainant as well as the accused person of this case. He stated that in the 

year 2010 during the day time, he was summoned to a police near the house of 

the accused regarding some incident that had taken place in the fair price shop 

run by the accused. He stated that at the place of occurrence certain books and 

register were seized by officials of F&CS Department, Tezpur from the accused. 

The prosecution side exhibited the seizure list as Ext 2 wherein he put his 

signature as Ext 2 (1).  

 

15. In his cross examination, he stated that he does not know what is written 

in the seized books and registers nor even knows when the seized articles were 

brought. He stated that when he signed on Ext 2, it was a blank document.  
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16. PW 5, Keshab Sahu had stated in his evidence-in-chief that he does not 

know the complainant but he knows the accused of this case. He stated that 

around 7 to 8 years ago, at around 11/11:30 AM, some officials of F&CS, visited 

the fair shop of the accused. He stated that he too was standing at the said shop. 

He admitted that on Ext 2, Ext 2 (2) is his signature but he does not remember 

under what circumstances he had signed on Ext 2.  

 

17. In his cross examination, he stated that Ext 2 does not bear the signature 

of the Judicial Magistrate. Ext 2 was blank when he had put his signature. He 

stated that he was not informed about the names for taking his signature.  

 

18. PW 6, SI Kulendra Bharali,who is the investigation officer of this 

case appeared before this court after receiving summons had stated that on 

09.03.2010 he was serving as I/C of Salonibari OP under Tezpur PS. on that day, 

O/C Tezpur PS Mahendra Nath Saikia received an ejahar from the complainant, 

namely, Ratneshwar Basumatary, DDC of F&CS, Tezpur and registered a case as 

Tezpur PS Case No. 217/10 u/s 406 of IPC r/w Sec. 7 (1)(a) of E.C Act and 

endorsed him to investigate into the case on 12.03.2010. He stated that thereafter 

he visited the place of occurrence, recorded the statement of witnesses and 

prepared the sketch map of the place of occurrence. He identified the sketch map 

marked as Ext 4 wherein he put his signature as Ext 4 (1). He further stated that 

on 20.03.2010 he came to the office of DDS, F&CS, Tezpur and recorded the 

statements of some witnesses. Moreover, he stated that on 05.09.2010 he seized 

Ext 3 from DDS, F&CS, Tezpur. On 20.04.2010 the accused appeared at the police 

station and he was released on bail as he had been granted anticipatory bail by 

the Hon’ble High Court. He admitted that he seized some register from the 

accused, which are as follows:- AAY stock book containing page No. 1 to 48 

certified by the Inspector of F&CS dated 12.12.2007, one sale register book 

containing pages 1 to 29 certified by Secy. Ghoramari Society dated 08.04.2008 

(Sugar), one sugar stock book containing page No 1 to 40 certified by Secy. 

Ghoramari Society dated 02.04.2008, one stock book of SK oil containing page No. 
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1 to 48 certified by Inspector of F&CS dated 12.12.2007, sale register of SK oil 

containing page No. 1 o 26 certified by Secy. Ghoramari Co-operative Ltd. Dated 

10.03.2008, one SK oil sale register containing page No. 1 to 112 certified by 

Secy. Ghoramari Co-operative Ltd. Dated 07.08.2008, one SK oil register 

containing page no. 1 to 142 certified by Secy. Ghoramari Co-operative Ltd dated 

20.07.2009, one APL sale register containing page no. 1 to 56 certified by Secy. 

Ghoramari Ltd dated NIL, one APL sale register containing page No. 1 to 34 

certificate by Secy. Ghoramari Co-operative ltd dated 17.10.2009, one APL stock 

book containing page No. 1 to 48 certified by Inspector F &CS dated 12.12.2007, 

one BPL stock book containing page No. 1 to 48 certified by Inspector of F& CS 

dated 12.12.2007 and one APL and AAY sale book certified by NIL. The 

prosecution side exhibited the bail bond as Ext 5 wherein he put his signature as 

Ext 5 (1), Ext 6 is the seizure list wherein he put his signature as Ext 6 (1). He 

identified the said AAY stock book as Material Ext “A”, Material Ext “B” is the sale 

register book, Material Ext “C” is the Sugar Stock book, Material Ext “D” is the 

stock book, Material Ext “E” is the register of SK Oil, Material Ext “F” is the sale 

register of SK Oil, Material Ext “G” is the sale register of SK Oil, Material Ext “H” is 

the sale register of APL, Material Ext “I” is the sale register of APL, Material Ext “J” 

is the APL stock book, Material Ext “K” is the BPL stock book and Material Ext “L” 

is the APL & AAY sale book. He stated that on completion of investigation on 

finding sufficient materials against the accused Ghanu Sahu, he filed charge sheet 

against the said accused Ghanu Sahu u/s 406 of IPC R/w 7 (1)(a) E.C. Act. The 

prosecution side exhibited the charge sheet as Ext 7 wherein he put his signature 

as Ext 7 (1).  

 

19. In his cross examination, the I/O had stated that Ext 3 has not been 

“seen” by any Judicial Magistrate. He further stated that copy of sketch map was 

not submitted along with the charge sheet. He admitted that he had not examined 

Megh Nath Sahu and Birbal Sahu though they are marked as “D” and “B” 

respectively. He also admitted that Ext 2 and Ext 6 were also not seen by Judicial 

Magistrate. He also stated that copies of Ext 2 and Ext 6 were not furnished to the 
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accused at the time of seizure during investigation. Further he stated that copies 

of material Ext “A” to “L” were also not furnished to the accused. He stated that 

M. Ext A to L was seized at the thana from the accused. He stated that he is not 

aware of Assam Public Distribution order. He admitted that he did not seize any 

allotment list of commodities from the office of DDS. He further stated that he had 

also not seized any sanctioned list of allotment nor had seized any document 

showing that any complaint for non-updating of Material Exhibit “A” to “L” from 

the office of DDS. He admitted that PW 2 Sayed Zakaria Ali did not state before 

him that when he asked the accused to produce one sale register of APL and BPL 

and one lifting book and rest kerosene oil, aata and APL rice, he could not furnish. 

He further admitted that PW 2 also did not state before him that at the time of 

their visit, there was no stock and price display board in his shop premises. He 

further admitted that PW 2 did not state before him that after verification of the 

AAY rice and BPL rice and verified with lifting book, they found 11.80 quintals of 

AAY rice and the sale thereof was not maintained as per the lifting book. The I/O 

further admitted that PW 2 also did not state before him that in case of BPL there 

was no sale record regarding 51.58 quintals of BPL rice and the sale register was 

maintained up to 10.09.2009, that the aforesaid articles have disposed of by the 

accused for his personal gain in violation of Sec. 7 of E.C. Act. It is wrong to 

suggest that he had not investigated into the case properly and that the accused 

has not committed the offence alleged against him. He stated that it is mentioned 

by the complainant in the ejahar that a case was instituted against the accused for 

violation of E. C. Act and APD order.  

 

20. After examination of the accused u/s 313 CrPC; the defence side adduced 

the evidence of DW 1 Sri Ghanu Sahu and DW 2 Sri Hiralal Sahu in support of this 

case 

 

21. The defence side examined Sri Ghanu Sahu as DW 1, who is the 

accused person himself in this case admitted in his evidence that he had a fair 

price shop and on the date of the alleged incident the officer from Supply Office 
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visited his shop and seized Sale Register, Lifting Register and Stock Register from 

him. Those registers are to be maintained properly by him as a dealer of fair price 

shop and got it sign by the Supply Inspector in their office. Sometimes he takes 2-

3 months to get their signature and during that tenure they kept the register in 

their office. During that tenure when the Supply registers are in the office, they 

maintained a supplementary register to keep the records. Later, after getting the 

original register they recorded the data from the supplementary copies and again 

sent to the office for getting the signature of the Supply Inspector. They 

mentioned the rate and stock of the goods in the display board and sometimes if 

he did not have the original stock register, sale register and lifting register they 

failed to display the updates regarding the rate and stocks of the goods in the 

display board. He denied the fact that the villagers did not file any complaint 

regarding any kind of misappropriate done to the goods.  

 

22. In his cross examination, DW 1 stated that on the date of the alleged 

incident, the ADC and Supply Inspector namely Kalam visited his fair price shop. 

He stated that he has been given BPL rice, AAY rice, kerosene and sugar etc for 

distribution. He stated that he took over 35 Kgs of BPL rice, AAY rice from the 

market. He denied the fact that he did not distribute the said quantities of rice 

among the customers and also denied the fact that he misappropriates the 

aforesaid rice. He admitted that Keshab Sahu belongs to his village.  

 

23. The defence side also examined Sri Hiralal Sahu as DW 2, who stated in 

his evidence that the incident took place in the year 2010. He stated that the 

accused person had a fair price shop, which is about 2 furlong away from his 

house. After 1 month he heard that officer from the Supply Office visited his shop 

and seized the registers. He further stated that the accused always distributed the 

goods among the customers uniformly and even he received rice, pulses, wheat 

etc from the fair shop of the accused. He stated that the registers are taken to the 

Supply office for getting the signatures and sometimes it takes 1 ½ - 2 months to 

get it return and during that tenure the distributors maintained a supplementary 
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copy and later when they get back the original register they entered the data. He 

further stated that the quantities and rate of the stocks of copies are displayed in 

the display board and they are updated and sometimes when the registers are in 

the Supply office they failed to keep the update. He denied the fact that the 

accused person misappropriates the BPL rice, AAY rice etc for his own benefit.       

 

24. In his cross examination, he stated that he stated that he is an employee 

of PWD Office situated at Chariduar. He admitted the fact that he know about the 

data of the fair price shop of the accused because he is a customer there and 

whenever he visited the shop he used to see the records. He stated that he 

learned about this instant case only after one month. He denied the fact that he 

did not know about the records and the datas of the stocks maintained in the shop 

of the accused.  

DECISION AND REASONS THEREOF 

25. For the sake of convenience, both the points for determination are 

discussed together. 

 

26. I have heard both the parties and have perused the record in detail. After 

examining the evidence of PW 1, which reveals that Sri Ratneswar Basumatary 

who was the Deputy Director of F.C.S& C.A, Tezpur accompanied PW 2 Sayed 

Zakaria Ali who was a Food & Civil Supply Inspector along with A.D.C Sri B.C. 

Neog to inspect a fair price shop occupied by one Sri Ghanu Sahu on the basis of 

an anomaly and report. He admitted that while inspection a copy of enquiry report 

a seizure list and the confessional statement of the accused Sri Ghanu Sahu was 

seized and that had been submitted along with the ejahar. The said confessional 

statement was made infront of A.D.C Sri B.C. Neog, who was not examined as 

witness in this case and thereby the confessional statement was not exhibited. 

Moreover, Sec.26 of Indian Evidence Act, 1872 clearly states that a 

confessional statement should be made in the immediate presence of a Magistrate 

and only than it shall be proved as against such person.  In this instant case at 
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hand, the confessional statement was made infront of the ADC, who was not 

examined and not exhibited. So, the confessional statement does not have any 

relevancy in this instant case. On the other hand, in the cross examination PW 1 

stated that he had not seen the original enquiry report submitted by the ADC in 

the court and he even does not know whether A.D.C Sri B.C. Neog had made the 

enquiry by his personal knowledge neither he had any knowledge if the DC had 

directed the ADC to make any kind of enquiry in that fair price shop owned by the 

accused Sri Ghanu Sahu. Further he admitted that he had lodged a complaint in 

the court of Chief Judicial Magistrate, Sonitpur regarding the same matter and he 

had no knowledge as to the present status of that case.  

 

27. After examining the deposi9tion made by PW 2 Sayed Zakaria Ali, who was 

the Food & Civil Supply inspector in Tezpur at the time of occurrence of the 

incident testified that he accompanied the Deputy Director of FCS & CA Tezpur, 

ADC B.C. Neog visited the shop of the accused Ghanu Sahu and seized one sale 

register of APL and BPL rice and one lifting book. He further testified that at the 

time of their visit there was no stock and price display board in that shop. When 

they verified the AAY rice and BPL rice with the Lifting book they found 11.80 Qts. 

Of AAY rice and also found that no register was maintained regarding the sale of 

51.50 Qts. of BPL rice. He stated that the sale register was maintained upto 

10.09.2009 and since the accused could not furnished the sale record he 

suspected those stocks of rice to have been misappropriate by the said accused 

for his personal gain. In this regard, I am of the opinion that when the officers 

entered into the shop and made the search they could not find any stock of the 

goods as said to have been misappropriated and it was only a mere suspicion that 

they believe that the said stock of rice was misappropriated. Moreover, in the 

cross examination he himself admitted that the enquiry was conducted by the ADC 

not by him. He only accompanied the A.D.C to the place of occurrence and he 

does not have any personal knowledge if the consumer had filed any complaint 

against the accused. Moreover, he admitted that the allotment list of the 

commodities was not seized from the office of the civil supply and he does not 
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know whether the accused lifted the commodities as per the sanction list of 

allotment.  

 

28. Bare reading of the entire evidence on record of PW 2 creates a doubt in 

the credibility of the testimony of his deposition because he did not make the 

enquiry himself and without having any personal knowledge he lodged the 

complaint against the accused Ghanu Sahu. The defence Counsel also succeeded 

in shaking the credibility of the witness by putting questions in the cross 

examination and while answering those PW 2 failed to bring any strong point of 

allegations against the accused Ghanu Sahu. 

 

29. PW 3 Sri Mantu Orang is relevant and needs to be considered being the 

customer of the said fair price shop. In his cross examination stated that none of 

the villagers complained about the fair price shop and against the accused person 

that they do not yet get sufficient amount of rice from that shop. Being himself an 

AAY card holder customer he admitted that he used to get rice from that shop 

regularly. Similarly, PW 4 Sri Baloi Sarkar and PW 5 Sri Keshab Sahu both in their 

examination-in-chief and cross examination did not adduce any evidence against 

the accused which testified any of the charges levelled against him. They just 

stated that they put their signatures on Ext 2 which was a blank document and 

they do not have any knowledge about the seized books, registers and even they 

does not know what all things were seized. So, the evidence of both of them is 

not relevant in this case. Since, they both do not know what had happened and 

what the subject matter of the incident is on that alleged date. They only saw the 

officers on that day in the shop of the accused person.    

 

30. The defence Counsel by putting questions to the Investigating Officer of 

the case Sri Kulendra Bharali tried to shake the credibility of the testimony but to 

his utter dismay the statement proof to be beneficial against the accused. The I/O 

admitted that the copy of sketch map was not submitted along with the charge 

sheet and he also admitted that the PW 2 did not stated before him that at the 
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time of their visit to the fair price shop owned by the accused, there was no stock 

and price display board in his shop premises and he also did not stated before him 

that after verification of the AAY rice and BPL rice which was verified with the 

lifting book, they found 11.80 Qts. of AAY rice and the sale thereof was not 

maintained properly as per the lifting book. The I/O further admitted that PW 2 

did not stated before him that in case of BPL rice there was no sale record 

regarding 51.58 Qts. of BPL rice and sale register was maintained upto 

10.09.2009.  

 

31. After examining the evidence stated above, it becomes clear that the 

inspector Sayed Zakaria Ali who accompanied the A.D.C and was entrusted with 

the work of Inspection and carry out the needful to bring up the truth regarding 

the misappropriation of the stock of rice in the said fair price shop, failed to state 

the truth infront of the I/O in his statement under section 161 of CrPC, which is a 

major omission in his part. Minor omission may not be considered but in this case, 

the Inspector who carried out the entire function made a major omission by not 

deposing the facts infront of the police can be considered to be a major 

contradiction. In case of a witness testifies before to court that a certain facts 

existed without stating the same before police, it is a case of conflict between the 

testimony before the court and the statement made before the police. This is a 

contradiction. Therefore, statement before the police can be used to contradict his 

testimony before the court. PW 2, in his examination-in-chief had omitted to state 

before police certain important aspects in this case. Now, it is upon the court to 

decide whether those material omission amounts to material contradiction.  

 

32. The defence counsel adduced two DWs. DW 1, who is the accused person 

himself admitted that the officers from supply office visited his shop and seized 

the Sale register, Lifting register and Stock register from his shop. He stated that 

those registers are maintained properly by him and he got it sign by the supply 

inspector. Sometimes, it takes 2 to 3 months to get the signature done and during 

that tenure the registers are kept in the Supply Office and he has to maintain a 
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supplementary register to maintain the records. The prosecution side failed to 

shake the credit of the said witness in the cross examination. The defence also 

examined another DW 2, Sri Hiralal Sahu who admitted that the accused always 

distributed the goods among the customers uniformly and he being one of the 

customers always received rice pulses, wheat etc from that shop. He even testified 

that the registers in the shop are maintained properly and stated similar to that of 

what was deposed by DW 1. He denied the fact that the accused person 

misappropriated any of the BPL rice and AAY rice for his personal benefit. In his 

cross examination, being an employee of the PWD office he admitted that he 

often visited the shop and examined the records which were properly maintained 

by the accused.  

 

33. Pondering over all the evidence on record, I am of the considered opinion 

that though the accused person failed to furnish the required documents and 

registers as alleged at the time of inspection, there is nothing in the record that 

shows that the accused person had committed any offence under section 7(1) (a) 

of Essential Commodities Act, 1955 and hence since the said provision is not 

proved against the accused, the prosecution also failed to prove Sec 405 IPC 

against the accused Ghanu Sahu, since, there was no record that proves that he 

committed criminal breach of trust as he was entrusted with the work of supply 

goods uniformly amongst the consumers. And to my utter dismay, none of the 

consumers gave any statement against the accused that he criminally breached 

their trust by misappropriating the stoke of rice meant for the people who are in 

need of this.  

 

34. Accordingly, from the evidence available on record, it is found that the 

prosecution has failed miserably to prove the guilt of the accused person under 

the alleged offences beyond reasonable doubt.  
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35. Considering the discussions made above, it can be safely presumed 

that the prosecution has failed to bring home the guilt of the accused person, 

namely, Sri Ghanu Sahu u/s 7(1) (a)of Essential Commodities Act, 1955 r/w Sec 

406 of I.P.C beyond all reasonable doubt. Hence, benefit of doubt goes to the 

accused person and he is Acquitted of the said charges and set at liberty 

forthwith. 

 

36. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

 

37. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties.  

  
Given under my Hand and Seal of this Court on this the 3rdday of 

January, 2018 

 

(Smt. Neha Saikia) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 
Dictated and corrected by me:- 

 
      (Smt. Neha Saikia) 
Judicial Magistrate First Class,  
      Sonitpur: Tezpur 
 
Dictation taken and transcribed by me: 

 (Janmoni Deka) 

       -Steno-  
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW 1:  Sri Ratneshwar Basumatary 

PW 2:  Sayed Zakaria Ali  

PW 3:   Sri Mantu Orang  

PW 4:  Sri Baloi Sarkar  

PW 5:  Sri Keshab Sahu 

PW 6:  SI Kulendra Bharali 

2. Witnesses for Defence  :  

DW 1:  Sri Ghanu Sahu 

DW 2:  Sri Hiralal Sahu 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits:  

Ext 1  : FIR  

Ext 1 (1) : Signature of PW 1 

Ext 2  : Seizure List 

Ext 2 (1) : Signature of PW 2 

Ext 3  : Another Seizure List 

Ext 3 (1) : Signature of ADC B. C. Neog 

Ext 4  : Sketch Map 

Ext 5  : Bail Bond 

Ext 6  : Seizure List 

Ext 7  : Charge sheet 

 

5. Defence Exhibits : 

6. Material Exhibits: NIL  

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 


